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SUTTON, ., delivered the opinion of the court, in which COOK, J., joined.
DAUGHTREY, J. (pp. 43-64), delivered a separate dissenting opinion.

OPINION

SUTTON, Circuit Judge. This is a case about change—and how best to handle it under
the United States Constitution. From the vantage point of 2014, it would now seem, the question
is not whether American law will allow gay couples to marry; it is when and how that will
happen. That would not have seemed likely as recently as a dozen years ago. For better, for
worse, or for more of the same, marriage has long been a social institution defined by
relationships between men and women. So long defined, the tradition is measured in millennia,
not centuries or decades. So widely shared, the tradition until recently had been adopted by all

governments and major religions of the world.

But things change, sometimes quickly. Since 2003, nineteen States and the District of
Columbia have expanded the definition of marriage to include gay couples, some through state
legislation, some through initiatives of the people, some through state court decisions, and some
through the actions of state governors and attorneys general who opted not to appeal adverse
court decisions. Nor does this momentum show any signs of slowing. Twelve of the nineteen
States that now recognize gay marriage did so in the last couple of years. On top of that, four
federal courts of appeals have compelled several other States to permit same-sex marriages under

the Fourteenth Amendment.
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What remains is a debate about whether to allow the democratic processes begun in the
States to continue in the four States of the Sixth Circuit or to end them now by requiring all
States in the Circuit to extend the definition of marriage to encompass gay couples. Process and
structure matter greatly in American government. Indeed, they may be the most reliable, liberty-
assuring guarantees of our system of government, requiring us to take seriously the route the
United States Constitution contemplates for making such a fundamental change to such a

fundamental social institution.

Of all the ways 1o resolve this question, one option is not available: a poll of the three
Judges on this panel, or for that matter all federal judges, about whether gay marriage is a good
idea. Our judicial commissions did not come with such a sweeping grant of authority, one that
would allow just three of us—just two of us in truth-—to make such a vital policy call for the
thirty-two million citizens who live within the four States of the Sixth Circuit: Kentucky,
Michigan, Ohio, and Tennessee. What we have authority to decide instead is a legal question:
Does the Fourteenth Amendment to the United States Constitution prohibit a State from defining

marriage as a relationship between one man and one woman?

Through a mixture of common law decisions, statutes, and constitutional provisions, each
State in the Sixth Circuit has long adhered to the traditional definition of marriage. Sixteen gay
and lesbian couples claim that this definition violates their rights under the Fourteenth
Amendment. The circumstances that gave rise to the challenges vary. Some involve a birth,
others a death. Some involve concerns about property, taxes, and insurance, others death
certificates and rights to visit a partner or partner’s child in the hospital. Some involve a
couple’s effort to obtain a marriage license within their State, others an effort to achieve
recognition of a marriage solemnized in another State. All seek dignity and respect, the same
dignity and respect given to marriages between opposite-sex couples. And all come down to the
same question: Who decides? Is this a matter that the National Constitution commits to
resolution by the federal courts or leaves to the less expedient, but usually reliable, work of the

state democratic processes?
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Michigan. One case comes from Michigan, where state law has defined marriage as a
relationship between a man and a woman since its territorial days. See An Act Regulating
Marriages § 1 (1820), in 1 Laws of the Territory of Michigan 646, 646 (1871). The State
reaffirmed this view in 1996 when it enacted a law that declared marriage “inherently a unique
relationship between a man and a woman.” Mich. Comp. Laws § 551.1. In 2004, after the
Massachusetts Supreme Judicial Court invalidated the Commonwealth's prohibition on same-sex
marriage, Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 2003), nearly fifty-nine
percent of Michigan voters opted to constitutionalize the State’s definition of marriage. “To
secure and preserve the benefits of marriage for our society and for future generations of
children,” the amendment says, “the union of one man and one woman in marriage shall be the
only agreement recognized as a marriage or similar union for any purpose.” Mich. Const. art. I,

§ 25.

April DeBoer and Jayne Rowse, a lesbian couple living in Michigan, challenge the
constitutionality of this definition. Marriage was not their first objective. DeBoer and Rowse
each had adopted children as single parents, and both wanted to serve as adoptive parents for the
other partner’s children. Their initial complaint alleged that Michigan’s adoption laws violated
the Equal Protection Clause of the Fourteenth Amendment. The State moved to dismiss the
lawsuit for lack of standing, and the district court tentatively agreed. Rather than dismissing the
action, the court “invit[ed the] plaintiffs to seek leave to amend their complaint to . . . challenge”
Michigan’s laws denying them a marriage license. DeBoer R. 151 at 3. DeBoer and Rowse
accepted the invitation and filed a new complaint alleging that Michigan’s marriage laws

violated the due process and equal protection guarantees of the Fourteenth Amendment.

Both sets of parties moved for summary judgment. The district court concluded that the
dispute raised “a triable issue of fact” over whether the “rationales” for the Michigan laws
furthered *“a legitimate state interest,” and it held a nine-day trial on the issue. DeBoer R. 89 at
4, 8. The plaintiffs’ experts testified that same-sex couples raise children as well as opposite-sex
couples, and that denying marriage to same-sex couples creates instabilities for their children and
families. The defendants’ experts testified that the evidence regarding the comparative success

of children raised in same-sex households is inconclusive. The district court sided with the
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plaintiffs. It rejected all of the State’s bases for its marriage laws and concluded that the laws

failed to satisfy rational basis review.

Kentucky. Two cases challenge two aspects of Kentucky’s marriage laws. Early on,
Kentucky defined marriage as “the union of a man and a woman.” Jones v. Hallahan,
501 S.W.2d 588, 589 (Ky. 1973); see An Act for Regulating the Solemnization of Marriages § 1,
1798 Ky. Acts 49, 49-50. In 1998, the Kentucky legislature codified the common law definition.
The statute says that “*marriage’ refers only to the civil status, condition, or relation of one
(1) man and one (1) woman united in law for life, for the discharge to each other and the
community of the duties legally incumbent upon those whose association is founded on the
distinction of sex.” Ky. Rev. Stat. § 402.005. In 2004, the Kentucky legislature proposed a
constitutional amendment providing that “[o]nly a marriage between one man and one woman
shall be valid or recognized as a marriage in Kentucky.” Ky. Const. § 233A. Seventy-four

percent of the voters approved the amendment.

Two groups of plaintiffs challenge these Kentucky laws. One group, the fortuitously
named Love plaintiffs, challenges the Commonwealth’s marriage-licensing law. Two couples
filed that lawsuit: Timothy Love and Lawrence Ysunza, along with Maurice Blanchard and
Dominique James. Both couples claim that the Fourteenth Amendment prohibits Kentucky from

denying them marriage licenses.

The other group, the Bourke plaintiffs, challenges the ban on recognizing out-of-state
same-sex marriages. Four same-sex couples filed the lawsuit: Gregory Bourke and Michael
DeLeon; Jimmy Meade and Luther Barlowe; Randell Johnson and Paul Campion; and Kimberly
Franklin and Tamera Boyd. All four couples were married outside Kentucky, and they contend
that the State’s recognition ban violates their due process and equal protection rights. Citing the
hardships imposed on them by the recognition ban—loss of tax breaks, exclusion from intestacy

laws, loss of dignity—they seek to enjoin its enforcement.

The district court ruled for the plaintiffs in both cases. In Love, the court held that the
Commonwealth could not justify its definition of marriage on rational basis grounds. It also

thought that classifications based on sexual orientation should be subjected to intermediate
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scrutiny, which the Commonwealth also failed to satisfy. In Bourke, the court invalidated the

recognition ban on rational basis grounds.

Ohio. Two cases challenge Ohio’s refusal to recognize out-of-state same-sex marriages.
Ohio also has long adhered to the traditional definition of marriage. See An Act Regulating
Marriages § 1, 1803 Ohio Laws 31, 31; Carmichael v. State, 12 Ohio St. 553, 560 (1861). It
reaffirmed this definition in 2004, when the legislature passed a Defense of Marriage Act, which
says that marriage “may only be entered into by one man and one woman.” Ohio Rev. Code
§ 3101.01(A). “*Any marriage entered into by persons of the same sex in any other jurisdiction,”
it adds, “shall be considered and treated in all respects as having no legal force or effect.” Id.
§ 3101.01(C)(2). Later that same year, sixty-two percent of Ohio voters approved an amendment
to the Ohio Constitution along the same lines. As amended, the Ohio Constitution says that Ohio
recognizes only “a union between one man and one woman” as a valid marriage. Ohio Const.

art. XV, § 11.

Two groups of plaintiffs challenge these Ohio laws. The first group, the Obergefell
plaintiffs, focuses on one application of the law. They argue that Ohio’s refusal to recognize
their out-of-state marriages on Ohio-issued death certificates violates due process and equal
protection. Two same-sex couples in long-term, committed relationships filed the lawsuit:
James Obergefell and John Arthur; and David Michener and William Herbert Ives. All four of
them are from Ohio and were married in other States. When Arthur and Ives died, the State
would not list Obergefell and Michener as spouses on their death certificates. Obergefell and
Michener sought an injunction to require the State to list them as spouses on the certificates.
Robert Grunn, a funeral director, joined the lawsuit, asking the court to protect his right to

recognize same-sex marriages on other death certificates.

The second group, the Henry plaintiffs, raises a broader challenge. They argue that
Ohio’s refusal to recognize out-of-state marriages between same-sex couples violates the
Fourteenth Amendment no matter what marital benefit is affected. The Henry case involves four
same-sex couples, all married in other States, who want Ohio to recognize their marriages on
their children’s birth certificates. Three of the couples (Brittani Henry and Brittni Rogers;
Nicole and Pam Yorksmith; Kelly Noe and Kelly McCracken) gave birth to children in Ohio and

wish to have both of their names listed on each child’s birth certificate rather than just the child’s
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biological mother. The fourth couple (Joseph Vitale and Robert Talmas) lives in New York and
adopted a child born in Ohio. They seek to amend their son’s Ohio birth certificate so that it lists

both of them as parents.

The district court granted the plaintiffs relief in both cases. In Obergefell, the court
concluded that the Fourteenth Amendment protects a fundamental right to keep existing marital
relationships intact, and that the State failed to justify its law under heightened scrutiny. The
court likewise concluded that classifications based on sexual orientation deserve heightened
scrutiny under equal protection, and that Ohio failed to justify its refusal to recognize the
couples’ existing marriages. Even under rational basis review, the court added, the State came
up short. In Henry, the district court reached many of the same conclusions and expanded its
recognition remedy to encompass all married same-sex couples and all legal incidents of

marriage under Ohio law.

Tennessee. The Tennessee case is of a piece with the two Ohio cases and one of the
Kentucky cases, as it too challenges the State’s same-sex-marriage recognition ban. Tennessee
has always defined marriage in traditional terms. See An Act Concerning Marriages § 3 (1741),
in Public Acts of the General Assembly of North-Carolina and Tennessee 46, 46 (1815). In
1996, the Tennessee legislature reaffirmed “that the historical institution and legal contract
solemnizing the relationship of one (1) man and one (1) woman shall be the only legally
recognized marital contract in this state in order to provide the unique and exclusive rights and
privileges to marriage.” Tenn. Code Ann. § 36-3-113(a). In 2006, the State amended its
constitution to incorporate the existing definition of marriage. See Tenn. Const. art. XI, § 18.

Eighty percent of the voters supported the amendment.

Three same-sex couples, all in committed relationships, challenge the recognition ban:
Valeria Tanco and Sophy Jesty; [jpe DeKoe and Thomas Kostura; and Johno Espejo and
Matthew Mansell. All three couples were legally married in other States. The district court
preliminarily enjoined the law. Relying on district court decisions within the circuit and
elsewhere, the court concluded that the couples likely would show that Tennessee’s ban failed to
satisfy rational basis review. The remaining preliminary injunction factors, the court held, also

weighed in the plaintiffs’ favor.
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All four States appealed the decisions against them.
IL.

Does the Due Process Clause or the Equal Protection Clause of the Fourteenth
Amendment require States to expand the definition of marriage to include same-sex couples?
The Michigan appeal (DeBoer) presents this threshold question, and so does one of the Kentucky

appeals (Love). Caselaw offers many ways to think about the issue.
A.

Perspective of an intermediate court. Start with a recognition of our place in the
hierarchy of the federal courts. As an “inferior” court (the Constitution’s preferred term, not
ours), a federal court of appeals begins by asking what the Supreme Court’s precedents require

on the topic at hand. Just such a precedent confronts us.

In the early 1970s, a Methodist minister married Richard Baker and James McConnell in
Minnesota. Afterwards, they sought a marriage license from the State. When the clerk of the
state court denied the request, the couple filed a lawsuit claiming that the denial of their request
violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment. Baker v.
Nelson, 191 N.W.2d 185, 186 (Minn. 1971). The Minnesota Supreme Court rejected both
claims. As for the due process claim, the state court reasoned: “The institution of marriage as a
union of man and woman, uniquely involving the procreation and rearing of children within a
family, is as old as the book of Genesis. . . . This historic institution manifestly is more deeply
founded than the asserted contemporary concept of marriage and societal interests for which
petitioners contend. The due process clause . . . is not a charter for restructuring it by judicial
legislation.” Id. As for the equal protection claim, the court reasoned: “[T]he state’s
classification of persons authorized to marry” does not create an “irrational or invidious
discrimination. . . . [T]hat the state does not impose upon heterosexual married couples a
condition that they have a proved capacity or declared willingness to procreate . . . [creates only
a] theoretically imperfect [classification] . . . [and] ‘abstract symmetry’ is not demanded by the
Fourteenth Amendment.” /d. at 187. The Supreme Court’s decision four years earlier in Loving
v. Virginia, 388 U.S. 1 (1967), which invalidated Virginia’s ban on interracial marriages, did not

change this conclusion. “[IJn commonsense and in a constitutional sense,” the state court
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explained, “there is a clear distinction between a marital restriction based merely upon race and

one based upon the fundamental difference in sex.” Baker, 191 N.W.2d at 187.

Baker and McConnell appealed to the United States Supreme Court. The Court rejected
their challenge, issuing a one-line order stating that the appeal did not raise “a substantial federal
question.” Baker v. Nelson, 409 U.S. 810, 810 (1972). This type of summary decision, it is true,
does not bind the Supreme Court in later cases. But it does confine lower federal courts in later
cases. It matters not whether we think the decision was right in its time, remains right today, or
will be followed by the Court in the future. Only the Supreme Court may overrule its own
precedents, and we remain bound even by its summary decisions “until such time as the Court
informs [us] that [we] are not.” Hicks v. Miranda. 422 U.S. 332, 345 (1975) (internal quotation
marks omitted). The Court has yet to inform us that we are not, and we have no license to
engage in a guessing game about whether the Court will change its mind or, more aggressively,

to assume authority to overrule Baker ourselves.

But that was then; this is now. And now. claimants insist, must account for United States
v. Windsor, 133 S. Ct. 2675 (2013), which invalidated the Defense of Marriage Act of 1996, a
law that refused for purposes of federal statutory benefits to respect gay marriages authorized by
state law. Yet Windsor does not answer today’s question. The decision never mentions Baker,
much less overrules it. And the outcomes of the cases do not clash. Windsor invalidated a
federal law that refused to respect state laws permitting gay marriage, while Baker upheld the
right of the people of a State to define marriage as they see it. To respect one decision does not
slight the other. Nor does Windsor’s reasoning clash with Baker. Windsor hinges on the
Defense of Marriage Act’s unprecedented intrusion into the States’ authority over domestic
relations. /d. at 2691-92. Before the Act’s passage in 1996, the federal government had
traditionally relied on state definitions of marriage instead of purporting to define marriage itself.
Id. at 2691. That premise does not work—it runs the other way—in a case involving a challenge
in federal court to state laws defining marriage. The point of Windsor was to prevent the Federal
Government from “divest[ing]” gay couples of “a dignity and status of immense import” that
New York’s extension of the definition of marriage gave them, an extension that “without doubt”
any State could provide. /d. at 2692, 2695. Windsor made explicit that it does not answer

today’s question, telling us that the “opinion and its holding are confined to . . . lawful
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marriages” already protected by some of the States. /d. at 2696. Bringing the matter to a close,
the Court held minutes after releasing Windsor that procedural obstacles in Hollingsworth v.
Perry, 133 S. Ct. 2652 (2013), prevented it from considering the validity of state marriage laws.
Saying that the Court declined in Hollingsworth to overrule Baker openly but decided in Windsor

to overrule it by stealth makes an unflattering and unfair estimate of the Justices’ candor.

Even if Windsor did not overrule Baker by name, the claimants point out, lower courts
still may rely on “doctrinal developments” in the aftermath of a summary disposition as a ground
for not following the decision. Hicks, 422 U.S. at 344. And Windsor, they say, together with
Lawrence v. Texas, 539 U.S. 558 (2003), and Romer v. Evans, 517 U.S. 620 (1996), permit us to
cast Baker aside. But this reading of “doctrinal developments” would be a groundbreaking
development of its own. From the perspective of a lower court, summary dispositions remain
“controlling precedent, unless and until re-examined by [the Supreme] Court.” Tully v. Griffin,
Inc., 429 U.S. 68, 74 (1976); see Hicks, 422 U.S. at 343—45. And the Court has told us to treat
the two types of decisions, whether summary dispositions or full-merits decisions, the same,
“prevent[ing] lower courts” in both settings “from coming to opposite conclusions on the precise
issues presented and necessarily decided by those actions.” Mandel v. Bradley, 432 U.S. 173,
176 (1977). Lest doubt remain, the Court has also told us not to ignore its decisions even when
they are in tension with a new line of cases. “If a precedent of this Court has direct application
in a case, yet appears to rest on reasons rejected in some other line of decisions, the Court of
Appeals should follow the case which directly controls, leaving to this Court the prerogative of
overruling its own decisions.” Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477,

484 (1989), see Agostini v. Felton, 521 U.S. 203, 237 (1997).

Just two scenarios, then, permit us to ignore a Supreme Court decision, whatever its
form: when the Court has overruled the decision by name (if, say, Windsor had directly
overruled Baker) or when the Court has overruled the decision by outcome (if, say,
Hollingsworth had invalidated the California law without mentioning Baker). Any other
approach returns us to a world in which the lower courts may anticipatorily overrule all manner
of Supreme Court decisions based on counting-to-five predictions, perceived trajectories in the
caselaw, or, worst of all, new appointments to the Court. In the end, neither of the two

preconditions for ignoring Supreme Court precedent applies here. Windsor as shown does not
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mention Baker, and it clarifies that its “opinion and holding” do not govern the States’ authority
to define marriage. Hollingsworth was dismissed. And neither Lawrence nor Romer mentions
Baker, and neither is inconsistent with its outcome. The one invalidates a State’s criminal
antisodomy law and explains that the case “does not involve . . . formal recognition” of same-sex
relationships.  Lawrence, 539 U.S. at 578. The other invalidates a “[s]weeping” and
“unprecedented” state law that prohibited local communities from passing laws that protect

citizens from discrimination based on sexual orientation. Romer, 517 U.S. at 627,633, 635-36.

That brings us to another one-line order. On October 6, 2014, the Supreme Court
“denied” the “petitions for writs of certiorari” in 1,575 cases, seven of which arose from
challenges to decisions of the Fourth, Seventh, and Tenth Circuits that recognized a
constitutional right to same-sex marriage. But this kind of action (or inaction) “imports no
expression of opinion upon the merits of the case, as the bar has been told many times.” United
States v. Carver, 260 U.S. 482, 490 (1923). “The ‘variety of considerations [that] underlie
denials of the writ’ counsels against according denials of certiorari any precedential value.”
Teague v. Lane, 489 U.S. 288, 296 (1989) (internal citation omitted). Just as the Court’s three
decisions to stay those same court of appeals decisions over the past year, all without a registered
dissent, did not end the debate on this issue, so too the Court’s decision to deny certiorari in all
of these appeals, all without a registered dissent, does not end the debate either. A decision not

to decide is a decision not to decide.

But don’t these denials of certiorari signal that, from the Court’s perspective, the right to
same-sex marriage is inevitable? Maybe; maybe not. Even if we grant the premise and assume
that same-sex marriage will be recognized one day in all fifty States, that does not tell us how—
whether through the courts or through democracy. And, if through the courts, that does not tell
us why—whether through one theory of constitutional invalidity or another. Four courts of
appeals thus far have recognized a constitutional right to same-sex marriage. They agree on one
thing: the result. But they reach that outcome in many ways, often more than one way in the
same decision. See Bostic v. Schaefer, 760 F.3d 352 (4th Cir. 2014) (fundamental rights); Baskin
v. Bogan, 766 F.3d 648 (7th Cir. 2014) (rational basis, animus); Latta v. Otter, No. 14-35420,
2014 WL 4977682 (9th Cir. Oct. 7, 2014) (animus, fundamental rights, suspect classification);
Bishop v. Smith, 760 F.3d 1070 (10th Cir. 2014) (fundamental rights); Kitchen v. Herbert,
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755 F.3d 1193 (10th Cir. 2014) (same). The Court’s certiorari denials tell us nothing about the
democracy-versus-litigation path to same-sex marriage, and they tell us nothing about the
validity of any of these theories. If a federal court denies the people suffrage over an issue long
thought to be within their power, they deserve an explanation. We, for our part, cannot find one,
as several other judges have concluded as well. See Bostic, 760 F.3d at 385-98 (Niemeyer, J.,
dissenting); Kitchen, 755 F.3d at 1230-40 (Kelly, J., concurring in part and dissenting in part);
Conde-Vidal v. Garcia-Padilla, No. 14-1253-PG, 2014 WL 5361987 (D.P.R. Oct. 21, 2014);
Robicheaux v. Caldwell, 2 F. Supp. 3d 910 (E.D. La. 2014).

There are many ways, as these lower court decisions confirm, to look at this question:
originalism; rational basis review; animus; fundamental rights; suspect classifications; evolving
meaning. The parties in one way or another have invoked them all. Not one of the plaintiffs’
theories, however, makes the case for constitutionalizing the definition of marriage and for

removing the issue from the place it has been since the founding: in the hands of state voters.
B.

Original meaning. All Justices, past and present, start their assessment of a case about
the meaning of a constitutional provision by looking at how the provision was understood by the
people who ratified it. If we think of the Constitution as a covenant between the governed and
the governors, between the people and their political leaders, it is easy to appreciate the force of
this basic norm of constitutional interpretation—that the originally understood meaning of the
charter generally will be the lasting meaning of the charter. When two individuals sign a
contract to sell a house, no one thinks that, years down the road, one party to the contract may
change the terms of the deal. That is why the parties put the agreement in writing and signed it
publicly—to prevent changed perceptions and needs from changing the guarantees in the
agreement. So it normally goes with the Constitution: The written charter cements the
limitations on government into an unbending bulwark, not a vane alterable whenever alterations
occur—unless and until the people, like contracting parties, choose to change the contract
through the agreed-upon mechanisms for doing so. See U.S. Const. art. V. If American lawyers
in all manner of settings still invoke the original meaning of Magna Carta, a Charter for England
in 1215, surely it is not too much to ask that they (and we) take seriously the original meaning of

the United States Constitution, a Charter for this country in 1789. Any other approach, too



Nos. 14-1341/ 3057/ 3464/ 5291/ 5297/ 5818 DeBoer v. Snyder Page 18

lightly followed, converts federal judges from interpreters of the document into newly

commissioned authors of it.

Many precedents gauging individual rights and national power, leading to all manner of
outcomes, confirm the import of original meaning in legal debates. See, e.g., Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 173-80 (1803); McCulloch v. Maryland, 17 U.S. (4 Wheat.)
316, 401-25 (1819); Legal Tender Cases, 79 U.S. 457, 536-38 (1870); Myers v. United States,
272 U.S. 52, 110-39 (1926); INS v. Chadha, 462 U.S. 919, 944-59 (1983); Plaut v. Spendthrifi
Farm, Inc., 514 U.S. 211, 218-25 (1995); Washington v. Glucksburg, 521 U.S. 702, 710-19
(1997); Crawford v. Washington, 541 U.S. 36, 42-50 (2004); Boumediene v. Bush, 553 U.S. 723,
739-46 (2008); Giles v. California, 554 U.S. 353, 358-61 (2008); District of Columbia v. Heller,
554 U.S. 570, 576-600 (2008).

In trying to figure out the original meaning of a provision, it is fair to say, the line
between interpretation and evolution blurs from time to time. That is an occupational hazard for
judges when it comes to old or generally worded provisions. Yet that knotty problem does not
confront us. Yes, the Fourteenth Amendment is old; the people ratified it in 1868. And yes, it is
generally worded; it says: “[N]or shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal protection of
the laws.” Nobody in this case, however, argues that the people who adopted the Fourteenth

Amendment understood it to require the States to change the definition of marriage.

Tradition reinforces the point. Only months ago, the Supreme Court confirmed the
significance of long-accepted usage in constitutional interpretation. In one case, the Court held
that the customary practice of opening legislative meetings with prayer alone proves the
constitutional permissibility of legislative prayer, quite apart from how that practice might fare
under the most up-to-date Establishment Clause test. Town of Greece v. Galloway, 134 S. Ct.
1811, 1818-20 (2014). In another case, the Court interpreted the Recess Appointments Clause
based in part on long-accepted usage. NLRB v. Noel Canning, 134 S. Ct. 2550, 255960 (2014).
Applied here, this approach permits today’s marriage laws to stand until the democratic
processes say they should stand no more. From the founding of the Republic to 2003, every
State defined marriage as a relationship between a man and a woman, meaning that the

Fourteenth Amendment permits, though it does not require, States to define marriage in that way.
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C.

Rational basis review. Doctrine leads to the same place as history. A first requirement of
any law, whether under the Due Process or Equal Protection Clause, is that it rationally advance
a legitimate government policy. Vance v. Bradley, 440 U.S. 93, 97 (1979). Two words
(“judicial restraint,” FCC v. Beach Commc 'ns, Inc., 508 U.S. 307, 314 (1993)) and one principle
(trust in the people that “even improvident decisions will eventually be rectified by the
democratic process,” Vance, 440 U.S. at 97) tell us all we need to know about the light touch
judges should use in reviewing laws under this standard. So long as judges can conceive of some
“plausible” reason for the law—any plausible reason, even one that did not motivate the
legislators who enacted it—the law must stand. no matter how unfair, unjust, or unwise the
judges may consider it as citizens. Heller v. Doe, 509 U.S. 312, 330 (1993); Nordlinger v. Hahn,
505U.S. 1, 11, 17-18 (1992).

A dose of humility makes us hesitant to condemn as unconstitutionally irrational a view
of marriage shared not long ago by every society in the world, shared by most, if not all, of our
ancestors, and shared still today by a significant number of the States. Hesitant, yes; but still a
rational basis, some rational basis, must exist for the definition. What is it? Two at a2 minimum
suffice to meet this low bar. One starts from the premise that governments got into the business
of defining marriage, and remain in the business of defining marriage, not to regulate love but to
regulate sex, most especially the intended and unintended effects of male-female intercourse.
Imagine a society without marriage. It does not take long to envision problems that might result
from an absence of rules about how to handle the natural effects of male-female intercourse:
children. May men and women follow their procreative urges wherever they take them? Who is
responsible for the children that result? How many mates may an individual have? How does
one decide which set of mates is responsible for which set of children? That we rarely think
about these questions nowadays shows only how far we have come and how relatively stable our

society is, not that States have no explanation for creating such rules in the first place.

Once one accepts a need to establish such ground rules, and most especially a need to
create stable family units for the planned and unplanned creation of children, one can well
appreciate why the citizenry would think that a reasonable first concern of any society is the need

to regulate male-female relationships and the unique procreative possibilities of them. One way
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to pursue this objective is to encourage couples to enter lasting relationships through subsidies
and other benefits and to discourage them from ending such relationships through these and other
means. People may not need the government’s encouragement to have sex. And they may not
need the government’s encouragement to propagate the species. But they may well need the
government’s encouragement to create and maintain stable relationships within which children
may flourish. It is not society’s laws or for that matter any one religion’s laws, but nature’s laws
(that men and women complement each other biologically), that created the policy imperative.
And governments typically are not second-guessed under the Constitution for prioritizing how

they tackle such issues. Dandridge v. Williams, 397 U.S. 471, 486-87 (1970).

No doubt, that is not the only way people view marriage today. Over time, marriage has
come to serve another value—to solemnize relationships characterized by love, affection, and
commitment. Gay couples, no less than straight couples, are capable of sharing such
relationships. And gay couples, no less than straight couples, are capable of raising children and
providing stable families for them. The quality of such relationships, and the capacity to raise
children within them, turns not on sexual orientation but on individual choices and individual
commitment. All of this supports the policy argument made by many that marriage laws should
be extended to gay couples, just as nineteen States have done through their own sovereign
powers. Yet it does not show that the States, circa 2014, suddenly must look at this policy issue

in just one way on pain of violating the Constitution.

The signature feature of rational basis review is that governments will not be placed in
the dock for doing too much or for doing too little in addressing a policy question. Id. In a
modern sense, crystallized at some point in the last ten years, many people now critique state
marriage laws for doing too little—for being underinclusive by failing to extend the definition of
marriage to gay couples. Fair enough. But rational basis review does not permit courts to
invalidate laws every time a new and allegedly better way of addressing a policy emerges, even a
better way supported by evidence and. in the Michigan case, by judicial factfinding. If
legislative choices may rest on “rational speculation unsupported by evidence or empirical data,”
Beach Commc'ns, 508 U.S. at 315, it is hard to see the point of premising a ruling of
unconstitutionality on factual findings made by one unelected federal judge that favor a different

policy. Rational basis review does not empower federal courts to “subject” legislative line-
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drawing to “courtroom” factfinding designed to show that legislatures have done too much or too

little. Id.

What we are left with is this: By creating a status (marriage) and by subsidizing it (e.g.,
with tax-filing privileges and deductions), the States created an incentive for two people who
procreate together to stay together for purposes of rearing offspring. That does not convict the
States of irrationality, only of awareness of the biological reality that couples of the same sex do
not have children in the same way as couples of opposite sexes and that couples of the same sex
do not run the risk of unintended offspring. That explanation, still relevant today, suffices to

allow the States to retain authority over an issue they have regulated from the beginning.

To take another rational explanation for the decision of many States not to expand the
definition of marriage, a State might wish to wait and see before changing a norm that our
society (like all others) has accepted for centuries. That is not preserving tradition for its own
sake. No one here claims that the States’ original definition of marriage was unconstitutional
when enacted. The plaintiffs’ claim is that the States have acted irrationally in standing by the
traditional definition in the face of changing social mores. Yet one of the key insights of
federalism is that it permits laboratories of experimentation—accent on the plural—allowing one
State to innovate one way, another State another, and a third State to assess the trial and error
over time. As a matter of state law, the possibility of gay marriage became real in 2003 with the
Massachusetts Supreme Judicial Court’s decision in Goodridge. Eleven years later, the clock
has not run on assessing the benefits and burdens of expanding the definition of marriage.
Eleven years indeed is not even the right timeline. The fair question is whether in 2004, one year
after Goodridge, Michigan voters could stand by the traditional definition of marriage. How can
we say that the voters acted irrationally for sticking with the seen benefits of thousands of years
of adherence to the traditional definition of marriage in the face of one year of experience with a
new definition of marriage? A State still assessing how this has worked, whether in 2004 or
2014, 1s not showing irrationality, just a sense of stability and an interest in seeing how the new
definition has worked elsewhere. Even today, the only thing anyone knows for sure about the
long-term impact of redefining marriage is that they do not know. A Burkean sense of caution

does not violate the Fourteenth Amendment, least of all when measured by a timeline less than a






